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#11/16/12-438

251-255Main Street
UseSpecialPermit
January14, 2013

GRANTEDwith Conditions

Decisionof the Acton Boardof Selectmen(heremaftertheBoard)on therequestfor aUse SpecialPermit
madeby Ken Sundberg(hereinafterthe Applicant) for the property locatedat 251-255 Main Streetin
Acton, Massachusetts,ownedby SundbergRobertA & RobertJr Trustees,253 Main Street,Acton, MA
01720. The property is shownon the 2007 Acton Town Atlas map F-3 as parcels 121-1 and 121-2
(hereinafterthe Site) The requestedUseSpecialPermit seeksapprovalfor an additional 67 restaurant
seatson theproperty. This UseSpecialPermitwould increasethetotal numberof restaurantseatson the
propertyto 106seats.

This Decision is in responseto an application for a Use SpecialPermit, submitted to the Board of
Selectmenon November16, 2012, pursuantto Sections10.3 and 3.5.5(9)of the Acton Zoning Bylaw
(hereinafterthe Bylaw), to permit an additional 67 restaurantseatson the subjectproperty.The Board
openeda duly noticed public hearingon January14, 2013 and heard testimony from the applicant
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as well as municipal staff. TheBoardthenproceededto closethe publichearing.

Board membersPamelaA. Harting-Barrat(Chair), JanetK. Adachi (Vice Chair), Mike Gowing (Clerk),
David doughand John Sonnerwere presentthroughoutthe hearing.The minutesof the hearingand
submissionson which this decisionis basedupon may be referredto in the Town Clerk’s office or the
office of theBoardatActon Town Hall.

1 EXHIBITS
Submittedfor theBoard’sdeliberationwerethefollowing exhibits:

1.1 An applicationfor a Use SpecialPermitwas receivedandfiled with the Town Clerkon
November16,2012. The drawingsanddocumentssubmittedaspartof the applicationcomprise
thefollowing:

o CoverLetterwritten by KennethSundberg,SundbergII RealtyTrust,251-255Main
Street,Acton, MA;

o “Layout Plan” from Site PlanSpecialPermit#06/05/07-411preparedby Stamskiand
McNary,Inc., datedMay 31, 2007 andlastrevisedNovember10, 2008;

o “SubwayStoreConcept”layout plan,drawnby Jon Serena,datedSeptember29, 2011;

o Architecturalfloor andelevationplans (“ProposedAddition, 253 Main Street”) by E.J.
RempelakisAssociates,consistingof one(1) sheet;

Additional documentationsubmittedas part of the applicationincludedthe following:

o CertifiedAbuttersList.

1.2 Interdepartmentalcommunicationwas receivedfrom:
o Acton EngineeringDepartment,datedJanuary3, 2013;
o ActonZoningEnforcementOfficer & AssistantTownPlanner,datedJanuary10, 2013.

Exhibit 1.1 is hereinafterreferredto asthePlan.

2 FINDINGSAND CONCLUSIONS

Baseduponits reviewof the exhibits,andtherecordof theproceedings,theBoardfinds andconcludes
that:

2.1 Thesite is locatedwithin theKelley’ s CornerZoningDistrict andGroundwaterProtectionDistrict
Zone4.

2.2 Theentire propertyis approximately1.21 acres(52,534ft2) in area.

2.3 SitePlanSpecialPermit/SpecialPermit#06/05/07-41 1 approvedan 8,000squarefoot, two-story

addition,anda30 seatrestaurant.

2.4 TheFirst Amendmentof Site PlanSpecialPermit/SpecialPermit#06/05/07-411 approveda
modification— dueto changingeconomicconditions— from thepreviouslyapprovedtwo-story
addition to aone-storyaddition to beconstructed.

2.5 Theproposedrestaurantuse is permittedon theSite by UseSpecialPermit.

2.6 A restaurantwith 10 seatsor lessis permittedas of right in thesubjectzoningdistrict. Any

additionalseatsin excessof 10 requiresaUse SpecialPermit.

2.7 Theapplicantis proposingto addan additional67 restaurantseats. Thereare39 previously
approvedrestaurantseatson theproperty.
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2.8 Thetotal numberof restaurantseatsis beingincreasedfrom 39 seatsto 106 seatstotal (all seatsare
to be locatedwithin thestructure,no seatingis proposedor approvedfor theexteriorof the
restaurant).

2.9 Theparkingcalculationsandproposedmodificationsto theparkinglot approvedundertheoriginal
siteplanspecialpermitprovideadequateparkingfor thecurrentlyproposed106restaurantseatsas
well asthe dentalofficeuse.

2.10 Thereareno proposedmodificationsor alterationsto the structurewhich affect the overallFAR of
the property. The restaurantseatswill occupynew commercialspacewhichwas approvedunder
the original SitePlanSpecialPermitandsubsequentlyamended.

2.11 TheBoardhasreceivedcommentsfrom variousTown departments,which are listedin Exhibit 1.2
above. Thesecommentswereconsideredby theBoardin its deliberations,weremadeavailableto
the Applicant, andareincorporatedinto this decisionas deemedappropriateby the Board.

2.12 TheproposeduseandtheUse SpecialPermitappliedfor hereinareconsistentwith theMaster
Plan,will not bedetrimentalor injurious to the neighborhoodin which theuseis to takeplace,
providesfor convenientandsafevehicularandpedestrianmovementwithin andthroughthesite,
providesan adequatenumberof parkingspaces,providesadequatemethodsof refuseandwaste
removalfrom the site,andis in harmonywith thepurposeandintent of theBylaw.

3 BOARD ACTION

Therefore,the Boardvotedon January14,2013 to GRANT the requestedUse SpecialPermitsubjectto
andwith thebenefitof the following Planmodifications,conditions,andlimitations.

3.1 PLAN MODIFICATIONS

TheBuilding Commissionershall not issueabuildingpermit,nor shall anyconstructionactivity begin on
theSite, until andunlessthe ZoningEnforcementOfficer confirms thatanyproposedbuildingpermit
plansarein compliancewith informationsubmitted,reviewedandapprovedas part of this Use Special
Permit. Exceptwhereotherwiseprovided,all suchinformationshallbe subjectto the approvalof the
ZoningEnforcementOfficer. Whereapprovalsarerequiredfrom personsor agenciesotherthanthe
ZoningEnforcementOfficer, theApplicant shallbe responsiblefor providingevidenceof suchapprovals
to the ZoningEnforcementOfficer.

3.2 CONDITIONS

The following conditionsshallbebinding on the Applicantandits successorsandassigns.Failureto
adhereto theseconditionsshallrenderthis Use SpecialPermitnull andvoid, without forceandeffect,and
shallconstitutegroundsfor therevocationof this UseSpecialPermit,andof anybuildingor occupancy
permitissuedhereunder.TheTown of Acton mayelectto enforcecompliancewith this Use Special
Permitusinganyandall powersavailableto it underthe law.

3.2.1 The Useshallbe establishedandoperatedat all timesin compliancewith all applicable
requirementspromulgatedby the ActonBoardof Health.

3.2.2 Prior to anybuildingpermit or Certificateof Occupancyfor aUse associatedwith this Use
SpecialPermit,theApplicant shall prepareasidewalkeasementplanalongtheMain Street
Boundary.

3.2.3 Prior to anyCertificateof Occupancybeingissuedfor a Use associatedwith this Use Special
Permit, the Applicantshall submitacompletecertifiedas-built plot planpreparedby theengineer
of recordcertifyingthatthe projectwas built accordingto the approveddocuments.The as-built
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planshallshowall pavement,buildinganddrainagestructuresaboveandbelowgradein their
true relationshipto plot lines,andincludeappropriategradesandelevations.In addition to the
engineerof record,saidplanshallbecertifiedby aMassachusettsRegisteredLand Surveyor.

3.2.4 TheUse shallbeestablishedandconductedat all timesin accordancewith thetermsof this Use
SpecialPermitandshallconformwith andbe limited to theimprovementsindicatedin the Plan
as modifiedherein.

3.2.5 No work on the Site shallbeginprior to theissuanceof abuildingpermit.

3.2.6 The applicantshallbe diligentandensurethat absolutelyno constructiondebrisor material from
the site enteranyof the abuttingproperties,storefronts,parkinglot area,or the Main Streetand
BeverlyRoadpublic right-of-ways.

3.2.7 All constructionactivity on the propertyrelatingto this Site PlanSpecialPermit/SpecialPermit
shallbelimited to the hoursof: Monday— Friday: 7:00am— 5:00pm;Saturday8:00am— 5:00pm;
Sundays& Holidays:no work permitted.

3.2.8 All work on the Siteshallbe conductedin accordancewith the termsof thisUse SpecialPermit

andshall conformwith andbelimited to the improvementsshownon thePlanas modifiedherein.
3.2.9 All waterservicelinesshallbeinstalledin accordancewith the specificationsof theActon Water

SupplyDistrict.

3.2.10 Any changesto the site thatarenot in conformancewith this Use SpecialPermitshall requirethe
approvalof the Board.

3.2.11 Every attemptshall be madeto minimizeanyadverseconstructionconditions(suchas,but not
limited to dustandnoise,etc.) on neighboringandabuttingpropertiesandcommercialspaces.

3.2.12 ThisDecisionshall be recordedat theMiddlesexSouthDistrict Registryof Deedsor the Land
Courtprior to the issuanceof a buildingpermitor occupancypermitfor theUse,whicheveris
first.

3.3 LIMITATIONS

The authoritygrantedto theApplicant underthis UseSpecialPermit is limited as follows:

3.3.1 Theforegoingrequiredconditionshavebeenstatedfor the purposeof emphasizingtheir
importance,but arenot intendedto be all inclusiveor to negatetheremainderof theBylaw and
the Rules.

3.3.2 This Use SpecialPermitappliesonly to the Site identified in this decisionandto theproposeduse
andactivity as shown on thePlan.

3.3.3 The Original DecisionandtheFirst Amendmentshall remainin full force andeffect,exceptas
specificallyamendedor addedto herein.

3.3.4 Otherapprovalsor permitsrequiredby the Bylaw, othergovernmentalboards,agenciesor bodies
havingjurisdiction shallnotbe assumedor impliedby this Decision.

3.3.5 No approvalof any indicatedsignsor advertisingdevicesis implied by thisDecision.

3.3.6 Prior to anybuildingpermitbeingissuedfor the subjectproperty,the applicantshalldemonstrate
compliancewith anyandall othercomments/concernsprovidedby othermunicipaldisciplines.

3.3.7 Prior to anyCertificateof Occupancybeingapprovedor issuedfor the subjectuse,the applicant
shalldemonstratecompliancewith all conditionsandcommentsimposedby theBoardof
Selectmenthroughthis Use Specialpermit.
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3.3.8 This Use SpecialPermitshall lapseif substantialusethereofhasnot commencedwithin two
yearsof thefiling dateof this decisionwith theTown Clerk, exceptfor good cause,or if
constructionunderthis specialpermitis not continuedthroughto completionas continuouslyand
expeditiouslyas is reasonable.Forconstructionto continuetowardscompletionas continuously
andexpeditiouslyasis reasonable,constructionactivity shallnot restfor morethan 1 year.A
requestto extendsaidtime limits mustbemadein writing to theBoardat least30 dayspriorto
saidexpirationdates,andthe Boardherewith reservesits rights andpowersto grantor denysuch
extension,to issueanyappropriatechangesto the specialpermit andto requireanyappropriate
modificationsof thePlan.

3.3.9 The Boardherebyreservesits right andpowerto modify or amendthe Planandthe termsand
conditionsof this Use SpecialPermitwith or withouta publichearingupon therequestof the
Applicant, his designeesor assigns,or upon its own motion.

4 APPEALS

Appeals,if any,shallbe madepursuantto MGL, Ch. 40A, S. 17 andshallbefiled within 20 daysafter the
dateof filing this decisionwith theTown Clerk.

The Town of Acton Boardof Selectmen

PamelaA. Harting-Barrat,Chair

DateFiled with TownClerk EvaK. Szkaradek,Town Clerk

This is to certify thatthe 20-dayappealperiodon this decisionhaspassedandtherehavebeenno appeals
madeto this office.

Eva K. Szkaradek,TownClerk Date
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Copiesfurnished:

Applicant - Building Commissioner HealthDirector
certifiedmail # EngineeringAdministrator AssistantAssessor

TownClerk PlanningDepartment TownManager
Fire Chief PoliceChief
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